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United States Court of Appeals 

For the Second Circuit 

Docket No. 75-1388 
UNITED STATES OF AMERICA, 

Appellee. 

v. 

MAURICE BURSE, 

Appellant. 

BRIEF OF APPELLEE 

Statement of Issues Presented for Review 

1. Was it proper for the court to refuse the defendant’s 
requested charge regarding the burden of proof respecting an 
“alibi” defense and to refuse to charge the jury regarding Sec¬ 
tions 3 and 4 of Title 18 United States Code? 

2. Was the identification testimony of Mrs. Anna Debose 
the result of an impermissively suggestive procedure? 

3. Was the prosecutor’s summation proper? 

4. Did the procedures followed by the Government 
deprive the d fendant of a fair trail? 

5. Should this court dismiss this hearsay indictment? 

Statement of Facts 

This appeal arises from the conviction after j ury tria l of 
defendant, Maurice Burse, for unlawfu lly c onspiring to rob . 
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the Manufacturers & Traders Trust Company Bank, Ridge 
Road Office, Lackawanna, New York on July 30, 1974. It 
comes before this Court through the following chronicle of 
events. On August 28, 1974, the Grand Jury in the Western 
District of New York returned a three-count Indictment 
relating to the robbery of approximately $410.00. 

Named in the Indictment as defendants were Maurice Burse 
and Darrell DeBose; named as an unindicted co-conspirator 
was Gary Green, a juvenile Count I charged conspiracy to 
violate Title 18, United States Code, §2113(b), Count II 
charged the substantive violation of Title 18, United States 
Code, §2113(b) and Count III charged the substantive 
violation of bank robbery by intimidation of Title 18, 
United States Code, §2113(a). 

The Honorable John T v Curtin, Chief Judge for the Western 
District of New York, presided over the jury trial. The ap¬ 
proximately tw o-mo nth period of discovery was presided 
over by Magistrate Edmund F. Maxwell. On October 22, 
1974, retained counsel was granted leave to withdraw with 
present counsel being appointed to represent Maurice Burse 
oiTOctober 29, 1974. On November 1, 1974, the government 
moved the action for trial and additional discovery 
proceedings thereafter were held and various related motions 
were decided by Magistrate Maxwell. An identification 
hearing was held on March 19, 1975 at which time govern¬ 
ment witness, Barbara Ramos, testified and the Court’s 
Decision and Order denying Maurice Burse’s motion to sup¬ 
press was filed on July 10, 1975. 

This case was set for trial on Judge Curtin’s calendar on 
July 16, 1975 for August 12, 1975. On August 5, 1975, unin¬ 
dicted co-conspirator Gary Green was t r ied and convicted af¬ 
ter a bench trial before Chief Judge Curtin on an Information 
charging him with unlawfully conspiring with Maurice Burse 
and Darrell DeBose to rob the same Manufacturers & Traders 
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Trust Company Bank on July 30, 1974. Defense counsel for 
Maurice Burse moved for and was granted a transcript of the 
testimony given in that case. Thereafter, trial of the instant 
matter commenced on September 23, 1975. 

Following five davs of testimo ny, the jury returned a ver¬ 
dict of g uilty on Coun t I of the Indictment on October 2, 
1975. The jury was polled and motions against the verdict and 
for a mistrial were made by defense counsel. Oral argument 
followed on October 31, 1975 and the decision denying all 
motions resulted on November 7, 1975. Judgment was en¬ 
tered on the verdict and Judge Curtin sentenced Maurice 
Burse to the custody of the Attorney General as a youthful of¬ 
fender, pursuant to Title 18, U.S.C., §5010(b). It is from this 
judgment and sentence that Maurice Burse appeals. 

We now turn to a review of the evidence produced at trial 
which led to the conviction of the defendant and details the 
following scenario. On the night of July 29, 1974, Darrell 
DeBose was asked by Maurice Burse and Gary Green to come 
that evening to the School 12 park located at 14 Spruce Street, 
Buffalo, New York (Tr. 353, 354). It was there that Maurice 
Burse asked Darrell DeBose to rob a bank with Gary Green 
and himself (Tr. 357, 358). After Darrell Debose agreed, he 
was toid by Maurice Burse that he would be the one who 
would enter the bank (Tr. 359). 

At approximately 8:30 on the morning of Tuesday, July 30, 
1974, Maurice Burse and Gary Green arrived at the home of 
Darrell DeBose (Tr. 360). Both Maurice Burse and Gary 
Green were permitted into the house by Mrs. Anna DeBose, 
the stepmother of Darrell DeBose. who sat and spoke with 
them for approximately five or six minutes (Tr. 225). As the 
three boys were leaving, Maurice Burse told Mrs. DeBose that 
they were going to Lackawanna “to see about a job (Tr. 226). 

All three proceeded to the house of the aunt of Gary Green 
on Walnut Street, Buffalo, New York and arrived there in ap- 
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proximately five minutes (Tr. 363). Maurice Burse and Gary 
Green entered the house and exited after about five minutes 
with a sawed-off-shotgun (Tr. id.). Approximately 25 
minutes later, all three were on a bus going to Lackawanna, 
New York, proceeding ‘o the house of Evon Wright at 40 
Steelawanna, Lackawanna, New York (Tr. 364, 365). Evon 
Wright was present when Maurice Burse, Gary Green and 
Darrell DeBose arrived (Tr. 483). After approximately five 
minutes, Maurice Burse, Gary Green and Darrell DeBose left 
Evon Wright’s house and arrived at the Ridge Road Branch of 
the M&T Bank about fifteen minutes hence (Tr. 484, 366). 
Darrell DeBose entered the bank through the side door with 
Maurice Burse who remained by that door (Tr. 366, 367). 
Shortly after 10:00 A.M., Darrell DeBose approached bank 
teller Helen Jurek at Cage No. 10, announced that there was 
a holdup and demanded that she give him all the money (Tr. 
370, 371, 1%). The teller emptied her drawer of bait money 
and gave him a few other bills during which time she was both 
nervous and afraid (Tr. 197). Darrell DeBose then ran out the 
Wilkes-Barre Street side entrance, and together with Maurice 
Burse, ran through a parking lot to meet Gary Green (Tr. 370, 
371). Whi le runni ng to the parking^ lot through a yard located 
at 29 Wilkes-Barre Street, Maurice Burse was recognized by 
Barba ra Ramos who knows him from the neighborhood (Tr. 
539). 

All three ran to the home of Evon Wright and remained 
there for two or three minutes (Tr. 371, 373). Both Maurice 
Burse and Gary Green then departed while Darrell deBose 
remained until approximately 4:30 P.M. (Tr. 373). After 
returning to Buffalo, Darrell DeBof“ met with Gary Green 
and received his share of the money (Tr. id.). Subsequently, 
on August 1, 1974, Gary Green was arrested on an unrelated 
felony robbery and was found in possession of two ten dollar 
bills listed as those on the bank list of money stolen in the 
robbery of the M&T Bank, Ridge Road Office, Lackawanna, 
New York on July 30, 1974 (Tr. 567). 
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Approximately three and one-half weeks thereafter, the 
Grand Jury, after an investigation, returned the Indictment 
against Maurice Burse, on which this case stands. 


ARGUMENT. 

A. 

The facts of this case do not warrant the giving of 
the requested alibi instructions. 

Defendant Maurice Burse c omplains of alleged error in the 
Trial Court’s refusal to instruct on ali bi as requestedT 
However, the e vidence of alibi int roduced at trial was in¬ 
sufficient to warrant the giving of such a charge. 

This Court has held that where there is not a proper request 
for an alibi instruction, the Trial Court need not give the in¬ 
struction; United States v. Coughlin, F.2d, Slip. Op. 574, 766; 
2900 (2nd Cir. 4/15/75); United States v. Caci, 401 F.2d 664, 
670 (2nd Cir. 1968), cert, denied, 394 U.S. 917(1969). A Trial 
Court also need not give the instruction if the alibi defense is 
not strong and where the Court has instructed ‘he juryjthat the 
government must prove each element beyond a reasonable 
doubt. United States v. Cole, 453 F.2d 902, 906 (8th Cir. 1972), 
cert, denied, 406 U.S. 922 (1972); United States v. Erlenbaugh, 
452 F.2d 967, 975 (7th Cir. 1971), cert, granted, 405 U.S. 973, 
(aff’d. on different grounds), 409 U.S. 239 (1972); United States 
v. Mosley, 450 F.2d 506, 511 (5th Cir. 1971), cert, denied. 

The defendant soug ht to establish, through the testimony of 
his neighbor, Louise Stevens, his mother, Patricia Burse, and 
his brother, Craig Burse, tha t he was at hi s home between 
9:00 A.M. and 12 noon on the day of the bank robbery, which 
had occurred between 10:00 A.M. and 10:30 A.M. Louise 
Stevens testified that the first time she saw the defendant on 
the day in question had been at approximately 12 noon while 
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she was “in the influence of alcohol” (Tr. 645, 646, 651). 
Craig and Patricia Burse’s testimony amounted to no more 
than an accounting of defendant’s presence at their home “off 
and on” for periods of time before 12 noon (Tr. 609, 691). 
Moreover, Patricia Burse testified that for herself, it is an ap¬ 
proximately fifteen (15) minute walk from her home to the 
bank (Tr. 622). Government witness, Anna DeBose, stated 
that on the morning in question, the defendant was in her 
home at which time he informed her that he, Gary Green, and 
her stepson, Darrell DeBose, “were going to Lackawanna to 
see about a job” (Tr. 226). Barbara Ramos testified that she 
resides near the bank, knows Maurice Burse from the neigh¬ 
borhood, and saw him run past her shortly after the robbery 
occurred (Tr. 536, 540; 539; 537-539). 

Clearly, the defendant did not produce an alibi for the time 
period in which the bank robbery occurred. Thus, where the 
defenre alibi is not strong, the giving of the alibi instruction is 
not required. United States v. Cole, supra, at 906. 

In addition thereto, it has been held that the alitu in¬ 
struction need not be given where presence is not an element 
oTth^cri me charged . United States v. Erlenbaugh, supra at 975; 
United States v. Megna, 450 F.2d 511, 512-513 (5th Cir. 1971), 
rehearing denied (12/30/71); United States v. Beck, 431 F.2d 
536, 538 (5th Cir. 1970). If, in the present case, proof of alibi 
were found to be strong, it would appear that the Trial Court 
was required to charge the alibi instruction as to the sub¬ 
stantive counts only, because of its erroneous charge to the 
jury that in order to convict Maurice Burse it must find that 
he personally took the money from and personally intimidat¬ 
ed teller Helen Jurek (Tr. 828-830). However, the failure to 
do so clearly was not prejudicial error since defendant 
Maur ice BuiSC was convicted of conspiracy alone for which 
presence is not an essential element. United States v. Lee, 483 
F?2d 968, 970~(5th Cir. 1973). 


Intertwined in his discussion of the alibi instruction is 
defendant’s complain t that the Trial Cou rt did not charge the 
jury a s to the elements of Section 3 and Section 4 of Title 18, 
United States Code. Defense counsel claims that these sec¬ 
tions are of re levance t o the credi bility o f Government wit- 
ness, Evon Wright (D. Br. 20). 

Instead, the Trial Court gave an in struction which did not 
strictly parrot defendant s request but nonetheless detailed 
facioxs relevant to the credibility of Evon Wright. This in¬ 
struction included reference to the q uestion of possibl e 
criminal conduct. It charged, in fact, that if the jury found 

. . . that she might have been charged with a particular 
crime, then in evaluating her testimony, to determine 
how much weight you should give to it, you may consider 
these factors (Tr. 819-820). 

There can be no doubt that the Trial Court s instruction 
covers in substance^ jhc intent of defense counsels proffered 
instruction. 

What defendant sought in his requested instruction No. 12 
was to have the Trial Court emphasize to the jury two possible 
offenses allegedly applicable to Evon Wright. The giving of 
the proffered charge most likely would have the effect of 
sidetracking the jury into a determination of the issue of her 
guilt which certainly was not before them. Such a charge 
would have led to confusion, not articulation, of the issues 
and properly was amended before presented to the jury. J 

B. 

The testimony of Anna DeBose identifying defen¬ 
dant Maurice Burse properly was admissible. 

Defendant erroneously contends that the testimony of 
/\nna DeBose in which she identifies him as being present in 
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her home with Gary Green on the morning of the bank rob¬ 
bery shoujd not have been allowed because her identification 
was the~result of an impermissibly suggestive procedure used 
by'the F .B. I. Clearly,~Anna DeBose’s in-court identification 
of the defendant was the result of the aforementioned 
meeting with the defendant during which she talked with him 
for approximately five or six minutes (Tr. 225). 

At trial Anna DeBose testified that it was not possible that 
it was someone other than the defendant Maurice Bursewho 
came to her house on the morning of the bank robbery (Tr. 
246). There is some confusion *n the record as to whether or 
not photographs of Gary Green and Maurice Burse were 
shown to Anna DeBose by F.B.l. Special Agent Richard 
Davidson at an interview with her approximately one week 
after the bank robbery. However, out of the presence of the 
jury, F.B.l. Special Agent Davidson testified that the only 
photograph which he showed her was the bank surveillance 
photograph of Darrell DeBose and that he had no con¬ 
versation with her about defendant Maurice Burse (Tr. 283- 
_ 296).* 

Even assuming arguendo that Anna DeBose was shown 
photographs of Gary Green and of Maurice Burse, it is over¬ 
whelmingly evident that her identification of the defendant 
was solely the re sult of her observation of him at the meeting 
between herself and the defendant on the morning of the rob¬ 
bery , As Anna DeBose testified, she didn’t pay attention to 
any pictures and she knew the defendant not by his 
photograph but “by the fac e” (Tr. 269, 272). See e.g. United 
States v. Tramunti, F.2d (2nd Cir. 1972). 

Lastly, it should be pointed out that the Trial Court gave 
immediate and lengthy charges t o the jury, on the 

• Anna DeBose’s confusion as to what h ad occurred during the meet i ng 
with the F.B.l. agents is evident. During recross-examination she stated. 1 
never~been in nothing like this before in my life.’ (Tr. 267). 
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identification testimony of Anna DeBose and cautioned them 
extensiv ely as to the possibilities of suuaestibilitVL relating to" 
her identification testimony (Tr. 317-321, 914-915). 

In light of the instructions g iven by the Trial Court and in 
light of the clear independent bas s for Anna DeBose’s iden- 
tification of the defendant as reflected above, her te&^pony^ 
properly was a dmissible. 


C. 

The Government’s summation was proper. 

Defendant ayagLihat he was prejudiced bv specific-re¬ 
marks made during the Government’s summation. An 
analysis of those instances alleged clearly reveal defendant’s 
contentions to be frivolou s. > 

Significantly, in the landmark case qf Berg e^v. United 
States, 295 U S. 78 (1935), the Supreme Court of the United 
States directed that a pros ecutor is to proceed with earnest ¬ 
ness and vigo r (»J. at 88). Judge Learned ^an^ ) of this Cir- 
cuit, in a post-Berger opinion, observed tha t truth is not likely 
to emerge 

... if the prosecution is confined to such detached ex¬ 
position as would be appropriate in a lecture, while the 
defense is allowed those appeals in misericordiam which 
long custom has come to sanction. United States v. 
Wexler, 79 F.2d 526, 530 (2nd Cir. 1935), cert, denied, 297 
U.S. 703 (1936). 

When viewed in context and not in the detached form as 
presented by defendant, it is evident that the complained of 
remarks are well within the bounds of p rosecutQ rp^propriety 
and responsive to the arguments o ? defense ^msel. See 
United States v. Caniff, 521 F.2d 565, 571 (2nd Cir. 1975). See 
also United States v. Wilner, 523 F.2d 68, 72 (2nd Cir. 1975). 
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In his summation, defense counsel s tated that prior to trial 
he talked with Government witn ess Darrell DeBose in the 
Erie Countv Jail and q uerie d the jury as to why Darrell 
DeBose was not then in ja il (Tr. 789, 790, 760, 761). This was 
an attempt to go by way of the back door into the area of 
prior acts of the witness not resulting in conviction which the 
Trial Court specifically ruled is prohibited (Tr. 410). Fur¬ 
thermore, the Government’s respons e thereto was intended to 
negate the inference,argued byjlgfense counsel that it was a 
■ party to a sentencin g agreem ent with Darrell DeBose (Tr. 759, 

'im 

The defendant next urges this Court to find prejudice and 
prosecutorial impropriety from a statement made relating to 
an i ncrease in the number of bank ro bberies (D. Br. 25). 
Reference by a defense counsel to this statement is taken en¬ 
tirely out of context . R epeatedly, defense counsel charac ¬ 
t erized witness Darrell DeBose as a “liar”, and argued that 
the go vernment was privy to this deceit (Tr . 759, 760, 763- 
765). In an e ffort to defend the inte grity of the Government 
and to p lace defendant's attack into ptoper perspectiveTTt was 
stated that 

... the government must take its witnesses as it finds 
them. It has no choice in the matter. Unfortunately, there 
are people who rob banks and it appears to be more and 
more people all the time. (Tr. Summ. 17). 

Certainly this rebuttal was suitable to the occasion and of the 
type which is entitled to b e made. See United States v. LaSorsa, 
480 F.2d 522, 526 (2nd Cir. 1973), cert, denied. 414 U.S. 855 
(1973): United States v. Benter, 457 F. 2d 1174, 1176-1177 (2nd 
Cir. 1972), cert, denied. 409 U.S.' 842 (1972). In addition, 
Judge Mansfield appropriately points out that it is time that 
steps be taken to insure that defense counsel will refrain from 
intentional conTncrw hich both tend s t o goad prosecutors and 
prevent justice. United States v. DeAngelis, 490 F.2d 1004, 
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1011 (2nd Cir. 1974), cert, denied. 416 U.S. 956 (1974).* 
Nevertheless, the Trial Court propounded c urarve in ¬ 
stru ctions to th e jury sufficient to negate a ny goSSIBIg 
prejudice inuring to the defendant from any reference to 
o ther banlc robberies (Tr. Summ. 18-19). 

Still another c laim a rgued by defendant is that the Govern¬ 


ment s ought to comment to the jury on his failure to take the 
stand by stating, “the d efendant didn’t tell you about all the 
truths” (D. Br. 25). Once again, tne challenged statement is 


taken o ut of contex t. * 


ring summation, it was pointed out 


to the jury clearly and succinctly that thej)hrase i “thedefen- 
d ant” referred to defense counsel (Tr. Summ."23^MT26)nBy 
no stretch of the imagination does the reference to defendant. 


when viewed in the context of the entire summation, become 


tantamount to a comment on defendant's failure to take the 
stand. It amounted to nothing more than a general comment 
on defense counsel’s suminationasto the government's case. 
See United States v. Nasta, supra at 285. An y ot her in¬ 
terpretation would be “far-fetched”. United States ex rel. 
Conomos v. LaVallee, 363 F.Supp. 994, 1003 (S.D.N.Y. 1973); 






* In the same concurring opinion, it was pointed out that in at least three 
of this Court's opinions respecting the prosecution's summation, the 
prosecutor's remarks were provoked by or responsive to improper state¬ 
ments made by defense counsel. See United States v. Hnona. 487 F.2d 443, 
445-448 (2nd Cir. 1973); United States v. Santana, 485 F.2d 365. 370-71 (2nd 
Cir. 1973); United States v. LaSursa, 480 F.2d 522, 526 (2nd Cir. 1973), cert, 
denied. 414 U.S. 855 (1973). 

In conjunction with the aspect of defense conduct at trial, defense counsel 
quipped to the Government's witness, Darrell DeB>se, as he removed 
chewing gum from his mouth, "You didn't stick it o.' the rail there, did 
you.'” (Tr. 357). 

** When defense counsel objected to the prosecutor’s comments, the 
Trial Court proceeded to give curat ive inst ructions as to the concept of 
burden of proof. De fense counsel did not object nor request any other in- 
s tructions. Consequently, the appellant should now be grecluded‘from 
raising on appeal the claim that the United States Attorney SsKormhenting 
on the defendant's failure to take the stand in violation of his Fifth Amend¬ 
ment rights. See United States v. Nasta. 398 F.2d 283, 285 ( 2nd Cir. 1968). 


. *>? 

! 7J / 


12 

See also United States v. Cox, 428 F.2d 683, 688 (7th Cir. 1970), 
cert, denied, 400 U S. 881 (1970); United States v. Shartner, 426 
F.2d 470, 477-478 (3rd Cir. 1970); United States ex rel. Leak v. 
Follette, 418 F.2d 1266, 1268 (2nd Cir. 1969), cert, denied, 397 
U S. 1050 (1970). Moreover, even where the summation 
references to the de fendant may be ambiguous, cautiona ry in-^ 
stru ction t o the jury will suffice tc a void pos sible pr ejudice. 
United States v. Na*tn ^pT^TatlgS. ^uch an mslruciion was 
given by the Trial Court (Tr. Summ. 25, 26). Furthermore , if 
defendant’s characterization as errorjvere to be accepted, it 
would be harmles s, cf. UnitedTSfatesTex rel. Satz v. Mancusi, 
414 F.2d 90,12 (2nd Cir. 1969). 


Defendant Maurice Burse a dditionally argues prejudice 
from an ajttemj ptedjjference. during the Government’s sum¬ 
mation, t o a written statement of witness Darrell D_eBose t hat 
was not in evidence ( D. Br. 25). It suffices to say that defense 
counsel sutc<HnTm~summation t hat the jury had a four-pagg" 
statement fr n witness Darrell DeBose, inferring that the 
statement was i n evidence when it was not ( Tr. 762). In any 
event, the Court’s instructions to the jury that the four-page 
statement was n ot in eviden ce and sh ould n ot be speculated 
upon as to what it contains effectivel y rebuts any arg u ment o f 
possible prejudice (Tr. Summ 27). 


Apparently, without regard to the acknowledged purpose 
and function of closing arguments, defendant beligves tha t 
t he summarization of testimony of government witness Bar¬ 
b ara Ramos during summat ion is improper, a nd consequent¬ 
ly^ urges error. In his s ummatio n, d efense counsel recalled 
for ihff [i|ry certain testimony of witness Barbara Ramos (Tr. 
776, 778). Yet, now he attempts to deny the Government that 
same righ*. Furthermore, the d efendant does not allege any 
i naccuracy in the Government’s summarization . Under the 
circumstances, defendant’s argument is frivolous^ spur ious 
and without basis in law or in fact. 
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The defendant next criticizes the Government’s argument 
made to explain the a bsence of defenda nt 5 p i ct u re from t he 
bank s urveillance films. He postulates that such was c onjec- 
ture, s peculation a n d surmise (Tr. Summ. 36, 37; D. Br. 25). 

“"However, t he inference argue d i s support ed by the evidence J 
and therefore is proper. It is a well-established principle in _J 
this CircuTTthat both defense counsel and counsel for the 
Government are perm ittegloaTgue w it hin broad limits, the 
i nferences they wish the jury to draw"from the evidence^ See 
United States v. Dibrizzi, 393 F.2d 642. 646 (2nd Cir. 1968). 
During trial, testimony established that the surveillance 
cameras as depicted in the bank diagram (Government’s 
Exhibit No. 3) were not placed so as to represent the set 
angles as existed on the day of the bank robbery (Tr. 127, 134- 
135). In summation, defense counsel urged the jurors to inter, 
from the absence of a photograph of the defendant in the 
bank surveillance film, that the defendant had not been ^ 
present during the robbery (Tr. 794, 795). On the other hand, r- 
it was urged by the Government that the jury could draw the 
inference that the defendant was not in the range of the 
cameras when they became activated (Tr. Summ. 36, 37). 
Surely, such argument is permissible. See United States v. 

Gerry, 515 F.2d 130, 144 (2nd Cir. 1975); United States v. 

White, 486 F.2d 204, 207 (2nd Cir. 1973), cert, denied, 415 U.S. 

980 (1974); United States v. Lacey, 459 F.2d 86, 91 (2nd Cir. 

1972); United States v. Colasurdo, 453 F.2d 585, 595 (2nd Cir. 

1971), cert, denied, 406 U.S. 917 (1972). 

Perhaps, d efendant’s m ost desperate argument concerns the 
allegation that the Government misrepresented the testimony 
rtf rl fjfenrlant’s alibi witness. Louise Stevens, when it men¬ 
tioned that she was under the influence^ alcoho ljmthe-day 
in question and on the da y that s he— testified (Tr. 39, 40). 
Louise Stevens testifie d at trial that she was “in the influence 
of alcohol’’ on the day the bank robbery occurred (Tr. 645- 
647); that she drinks every day 365 days a year (Tr. 651); and 
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that she had whiskey on the day of her direct and cross- 
examination (Tr. 661). To say that there was an attempt to 
deceive the jury in light ofTouise Stevens" own testimony 
defies reason. The Trial Court, sua sponte, during argumen t 
interject ed its jnecoflection of the testimony and then ad- 
monished the jury that they were to rely on t heir recollections 
o^vhaT^ctuaTlytranspired (Tr. Summ. 39,™45T^TlfT^^hr 
thereof, there can be no prejudice to defendant. 


Finally, defendant criticizes the Government for its attempt 
to point out that the evidence presented established, in law 
and in fact, the Government’s case and that the defendant 
would, as it did, have to argue the Credibility of the Govern¬ 
ment’s witnesses (Tr. Summ. 41). Certainly, this is w ithin th e 
province of rebuttal argument and in light of the i nstructions 
given, can in no way be prejudicial (Tr. Summ. 42). 


In conclusion, it is evident that t he Gover nment’s Sum¬ 
mation was within the bounds of propriety and followed the 
guidelir^ ofBgrg fr and this Court in letter and in spirit.' we 
recognize that our foremost priority is to seek justice and no 
convictions. Whatever errors that may be found to exist are 
clearly “harmless beyond a reasonable doubt”, thereby not 
constituting reversible error. Chapman v. California, 386 U.S. 
18. 24 (1967). 


/ 


D. 

The defendant was afforded fair trial. 

The next attack by defendant is directed to procedures 
allegedly used to deny him a fair trial. The case against the 

* It is unfortunate, but the cases cited by defendant of United States v. 
Drummond. 481 F.2d 62 (1973) and United States v. Miller, 478 F.2d 1315 
(1973) involve the same Assistant U.S. Attorney, as does United Slates v. 
Fernandez. 480 F.2d 726(1973). who failed to heed this Court’s admonitions 
and should be so considered. 


s 
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defendant was presented vigorously, but fairly and his 
argument is without merit. 

It is our intention to address those points not previously 
discussed in this brief 2 nd as to those issues not now covered, 
our discussions within are responsive. 


Defendant has the »<»iqpritv tr. argue that he was d enied a 
f air trial because the government did not turn over to him un¬ 
ti l the eve of trial the information that government witness, 
Darrell DeBose, previously had made the statement that a 
Jimmv Barner robbed the bank. H is approach is couched in 
terms of a denial of Brady material. This attack is totally 
specious. 


This Circuit specifically does not require under Brady the 
government to make a witness’ statement known to a defen¬ 
dant who has a n otice of the essential facts which would 
e nable him to call the witness and thus take advantage of a ny 
exculpatory testimony that might be furnished. United States 
v. Stewart, Slip. Op. 769, 2532 (2nd Cir. 3/26/75); Williams v. 
United States, 503 F.2d 995 998 (2nd Cir. 1974) (per curiam); 
United States v. Tramunti, 500 F.2d 1334, 1349-50 (2nd Cir. 
1974), cert, denied, 419 U.S. 1079 (1974); United States v. 
Brawer, 4% F.2d 703 (2nd Cir. 1974), cert, denied, 419 U.S. 
105 (1974); United States v. Ruggiero, 472 F.2d 599, 604 (2nd 
Cir. 1973), cert, denied. 412 U.S. 939 (1973). In the instant 
case, defendant had notice o f the aforementioned statement 
from on or about August 5, 1974— m ore than si) ^([6ji weeks 
prior to his trial. Additionally, he i ndicated in op en court 
before trial commenced, that he was neither surprised nor 
pr^j^rlicfid by this statement and further declined an op¬ 
portunity offered by the District Court to delay trial (Tr. 61). 
Surely, this puts to rest any question of Brady violations or 
impermissible procedure. 


1 


Additionally, the defendant is c ritical of the government’s 
cross-examination of Craig Burse. The question posed related 


T. * 
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to w hether or not Craifi Purse notified the police of in¬ 
formation he had regardinE his brother’s alibi. No effort 
whatsoever was made to imply that the witness was required 
to make a report to the police. Simply stated, this was 
r elevant t<"> the witness’ credibility i n that it stands to reason 
that one might advise authorities where another is unjustly ac¬ 
cused. The Trial Court, therefore, erred in denying the 
Government its right to pursue this line of cross-examination. 
A ny arguable error resulting from the Government's 
questioning was cured by theinstruction given by the Trial 
Court (Tr. 700). 

In a f ootnote to his b rief, defendant complains of but does 
n ot show prejudice r esuiting from the issuance of the sut- 
poenas (D. Br. 27). Moreover, as acknowledged by defense 
counsel? only the individuals subpoenaed, not the defendant, 
h ave standihgTo compl ain (Tr." 26). What follows, however, is 
a brief discussion to advise this Court as to the circumstances 
surrounding the Government’s issuance of subpoenas. 


It is common knowledge that the Western District’s trial 
calendar is extremely congested. When the matter of sub¬ 
poena practice first was raised by the defendant, the Trial 
Court advised him that it had directed the government in July 
of 1975 to be ready to try its cases, including the related case 
of Gary Green, on one day’s notice and found nothing wrong 
or prejudicial with the issuance of the August subpoenas (Tr. 
17, 18). The defendant now is complaining of “scores” of 
issued subpoenas (D. Br. 28). It is clear that defense counsel’s 
original complaint to the Trial Court concerned ap¬ 
proximately fourteen (14) (Tr. 22-23). In addition, he fails to 
mention that of these subpoenas most were duplicates (Tr. 23) 
and further, the early issuance question, in part, was com¬ 
pounded by his request for adjournment to obtain the Gary 
Green trial transcript (Tr. 18). Finally, the defendant not only 
had access to the Government’s witnesses or the benefit of 
their testimony in the trial of the related case of Gary Green, 



but in addition thereto, had interviewed the defense witnesses 
subpoenaed by the Government. Thus, as is evident, no 
evidence resulted to him thereby. 


E. 

The indictment of the defendant, based on direct 
and hearsay evidence, is proper and should not be 
dismissed. 

Defendant’s final argument is a demand for dismissal of the_ 
indictment because it was based upon hearsay evident I hi5~ 
was raised by defendant before both the Trial Court a nd the 
Magistrate (Tr. 42, 43). In each instance it was denjed_afterin^ 
ca mera inspection of the Grand Jury transcript and, in the ab^_ 
sence of clear error, the prior decisions should be affirmed . 

The landmark opinion of Costello v. United States has 
established that “neither the Fifth Amendment nor any other 
constitutional provision prescribes the kind of evidence upon 
which grand juries must act” 350 U.S. 359, 362 (1956). Fur¬ 
thermore, the Costello Court declined to exercise its super¬ 
visory powers to establish a rule permitting defendants to 
challenge indictments on the ground that they are not sup¬ 
ported by adequate evidence because 

Defendants are not entitled. . .to a rule which would 
result in interminable delay but add nothing to the 
assurance of a fair trial (id. at 364). 

Nonetheless, this Court has held that although indictments 
based totally on hearsay art permissible, d ismissal may b e 
considered if the defendant could show that there is a “high 
probability” That with eye-witness Tathor than^hearsay 
testimony the gr? d jury would not have ind '.ct ed.^c^ if the 
Grand Jury is “ misled into thinking it is getting eye-witnes s 
testimony f rom the agent whereas it is a ctually being given an 
account who;? hearsay nature is concealed. . . .”. United 
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States v. Leibowitz, 420 F.2d 39, 42 (2nd Cir. 1969); United 
States v. Estepa, 471 F.2d 1132, 1137 (2nd Cir. 1972). 
Moreover, this Court has stated that Estepa was not intended 
to modify broadly the rule recognizing the acceptability of 
hearsay evidence in grand jury proceedings. Rather, 

. . .it was intended as manifest warning that it is im ¬ 
permissible to have law enforcement officers, who have 
no tirst-hand knowledg e ot the subject the grand jury is 

k _investigating, testify as if th ey possessed that knowledge. 

United States v. Harrington, 490 F.2d 487, 489 (2nd Cir. 
1973). 

Here, the only hearsay testimony related to the Grand Jury 
was that of the F.B.I. Agent Thomas J. Colombell. Agent 
Colombell testified that he conducted an interview with wit¬ 
ness Darrell DeBose in which he took a statement from him 
(Tr. 45). This statement was read to the C 'nd Jury and Agent 
Co lombell further testified that Darrell DeBose orally in ¬ 
formed him that the two individuals to whom he referred i n 
his statement were Maurice Burse and Gary Green (id.). In 
response to the queries of defendant in his brief (D. Br. 34), 
the original w ritten statement of Darrell DeBose did not con¬ 
ta in the names Maurice Burse and Gary Green but an ex^ 
p lanation w as given to the Grand Jury as to why those names 
u were omitted (G.J. 15-17, 19-22, T. Colombell). The 
cF* remaining testimony of Agent Colombell related to the results 
of interviews conducted by himself and to an interview with 
Evon Wright which the Grand Jury was told was conducted by 
F.B.I. Agents Davison and Lander (G.J. 10, T. Colombell). 
This procedure clearly was not misleading, was accurate and 
is in keeping with proper Grand Jury procedure under Estepa, 
supra. 


Defendant also argues that if certain eye witnesses had 
testified, there exists a high probability that the Grand Jury 
would not have indicted him. This is without any basis in fact. 






To begin with. Agent Colombell accurately recounted the in¬ 
terviews with Darrell DeBose and Evon Wright. The trial rec¬ 
ord verifies this (Tr. 352-376; 483-485). It is clear from Bar¬ 
bara Ramos’ testimony that she would have identified 
Maurice Burse as the male who ran past her on the day of the 
robbery (Tr. 535-560; see esp. 549-552). 

The defendant’s other contentions equally are without 
merit. He claims that since teller Helen Jurek would have 
testified at the Grand Jury that she only saw one man robbing 
the bank, that the inference to be drawn is that the defendant 
was not involved. Furthermore, he claims that Anna DeBose 
would not have been ab le to ide ntify him. In light of their 
testimony at trial, it is i mpro bable that the Grand Jury would 
ha ve found that the~detendant wM hot a ftartiCi^rtl TTTrffi r 
b ank robbery. 

Lastly, defendant postulates that had it been called to the 
attention of the Grand Jury that Darrell DeBose first told the 
F.B.I. that a “ Jimmv B arner" committed the bank robbery, 
that they would not have voted the indictment against hiim 
This, too, is without merit. We know that “Jimmy Barner^ 
was a fiction (Tr. 399-400). The mere fact that Darrell 
DeBose’s initial statement that a “Jimmy Barner” was in¬ 
volved in the three-man conspiracy does not exculpate 
Maurice Burse since the Grand Jury reasonably would have 
determined him to have been one of the other two par¬ 
ticipants as did the petit jury which convicted him after 
listening to all of the testimony including that relating to a 
“Jimmy Barner.” 


Clearly, in light of all of the above, jt is ngt highly 
probably that the Grand Jury would have exonerated defend¬ 
ant Maurice Burse. 
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F. 

Closing Remarks. 

Due to the highly partial account of prior proceedings 
presented to this Court in behalf of the defendant at the out¬ 
set of his brief, we have been prompted to this discussion in 
an effort to establish perspective. 

Defense counsel, before proceeding with argument, at- 
/ tempts to establish a scenario for his allegations of prejudice 
and error. He commences with an attack on the credibility of 
the Government’s witness and concludes with reference to 
comments critical of the Government made by the Trial 
Court. It is to these latter remarks that we will address our- j ^ 
selves and, as to the former, the discussions within suffice. o 


Specifically, in the preliminary observation section of his 
brief, defense counsel urges upon this Court the post-trial 
comments of the Trial Court that the evidence was not over¬ 
whelmingly against the defendant (D. Br. 15). It should be 
noted that at a post-trial appearance before the Trial Court , 
defense counsel, with whom we concur, conceded that the 
t rial record did not support a judgment of acquittal f ir. 

In its post-trial findings, the Trial Court characterize d the 
testimony of Government witnes ffiarEaraTn>md$ identifying 
defendant Maurice Burse as “thin” and perhaps mistaken (Tr. 
953). The weight of the evidence is to the contrary. In no un¬ 
certain terms, Barbara Ramos testified that she knew the 
defendant from the neighborhood (Tr. 549); that it was not 
possible that it was anyone other than the defendant whom 
she saw on the morning of the robbery (Tr. 549, 552); and that 
she even picked up the defendant while he was hitchhiking 
and spoke with him about her testifying for the Government 
in his upcoming trial (Tr. 555). She further testified that 
Maurice Burse was approximately five foot five to five foot 
six (Tr. 548, 556). This was corroborated by the testimony of 
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Government witness Evon Wright (Tr. 499, 500) and by 
defendant’s mother (Tr. 617-619). Furthermore, the Trial 
Co urt commented that it also had diffic ulty with the 
testimony of gvnna DeBos’g> (Tr. 955). She too identified the 
defendant and unequivocally stated that she knew the defend¬ 
ant “by the face” (Tr. 269). 

The defendant proceeds to note that th e Trial Court con¬ 
cl uded that in the instant case “hearsay testimony" was pre¬ 
s ented to the Grand Jury (D. Br. 15). Certainly there is 
nothing intrinsically improper with the presentation of hear¬ 
say testimony to the Grand Jury as evidenced by the argument 
of the Government in its brief. In fact, as previously pointed 
out, both the Trial Court and the United States Magistrate af¬ 
ter in camera inspection of the Grand Jury minutes deter¬ 
mined there to be no improprieties and no resulting p rejudice 
to the defendant (Yr. 42, 43). 

Furthermore, the defendant points out the Trial Cou rt's 
comment that the Government did not comply with the man¬ 
dates of Brady. This determination is without basis in fact or 
in law. It is undisputed that the Government did make 
available to the defendant information favorable to him at 
various times prior to trial (Tr. 16). Furthermore, t he Trial 
Court’s belief that the law of this Circuit requires the Govern- 


ment to turn over to the defendant as Brady material in¬ 
formation favorable to him but which he has knowledge of 
and can utilize is misplaced (Br.). 


It also is indicated by defendant that the Trial Court felt 
that the Government specifically sh ould have indicated early 
in the proceedings its i ntent to rely on the aiding and abetting 
statute (Tr. 901, 962). However, the Trial Court 
acknowledged that the law does not require the Government 
to do so (Tr. 742) and then proceeded to disallow the Govern¬ 
ment’s request to charge the jury as to aiding and abetting (Tr. 
748). 
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Lastly, defense counsel concludes with references by th e 
Trial Court as to its views as to the merits of defendant’s 
ar guments for appeal purposes. The Government welcomes 
this Court to evaluate its case against the defendant and its 
procedures used during all proceedings in light of the entire 
record of all of the evidence presented. We are confident tha t 
this Court will agree with the Trial Court that 

... j ustice has h<»pn tlnns in the overall circumstances. 

(Tr. 971). 

Conclusion 

The Government’s brief evinces that the prosecutio n of the 
defendant was jair a nd n on-prejudicia i and that the resulting 
conviction was based on the overwhelming evidence, 
established against him. In light of the above presentation, a 
reversal of the conviction of defendant Maurice Burse, 
would, in the words of a member of this Court, “undermine 
respect for the administration of justice”. United States v. 
DeAngelis, supra at 1011. 

For the reasons set forth, the Government requests that 
conviction of defendant Maurice Burse be affirmed. 

Respectfully submitted, 

RICHARD J. ARCARA, 

United States Attorney, 

Western District of New York, 

Attorney for Appellee. 

William M. Skretny, 

First Assistant United States Attorney, 
of Counsel. 
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